Despite this growing interest, however, no one has recently discussed resurrecting the federal grand jury's presentment power. 6 At common law, the presentment function was at least as important as the indictment; its inclusion in the Constitution shows its significance to the Framers.
A presentment is a charge the grand jury brings on its own initiative. In contrast, an indictment is almost always first drawn up by a prosecutor and then submitted to the grand jury for approval. In federal courts, a presentment cannot by itself initiate a prosecution. To begin a prosecution, the prosecutor must sign the document. 7 The act of signing, which is wholly within the Executive's discretion, transforms the presentment into an indictment. While a presentment is capable of serving as a formal charging document, its main function is to publicize. The Federal Rules of Criminal Procedure, however, prevent the grand jury from publicizing its conclusions by giving the judge discretion to seal documents such as presentments.
Although restoring the presentment power would therefore not automatically initiate a prosecution of Rockwell and DOE officials, the publicity of a grand jury accusation would serve three key goals. First, allowing presentments of government officials and contractors would check prosecutors' tendency to favor other members of the executive branch. The grand jury, a body of private citizens, is more likely to be free from bias than a politically beholden prosecutor; it can avoid even the appearance of impropriety. Second, presentments would prevent frustration and disillusionment among citizens who are told to act independently, who perform long hours of public service, and whose opinion is then suppressed because of a plea bargain. Not surprisingly, the Rocky Flats grand jury was bitter at not even being able to express its opinion after a two-and-a-half-year investigation. Third, if jurors could take a more active role in the administration of justice, they would grow in their knowledge of public affairs and in their attachment to American democracy.
Part I of this Note examines the origins and modem fate of the federal grand jury presentment power. In the early Republic, the power was frequently used; in the nineteenth and twentieth centuries it declined and became mired in confusion. The Federal Rules of Criminal Procedure, promulgated by the Supreme Court in 1945, affirmed and hastened this decline. The Rules deliberately make no provision for presentments; they ignore the Constitution's language. Part I then turns to subsequent decisions and the current muddled juror put it, "'We act as the conscience of this community."' Id.
6. See United States v. Cox, 342 E2d 167, 196 (5th Cir. 1965 ) (Wisdom, J., concurring specially) (advocating characterization of document as "presentment"); In re Presentment of Special Grand Jury Impaneled January, 1969 , 315 F. Supp. 662, 678 (D. Md. 1970 ) (permitting disclosure of presentment); Note, supra note 4, at 672 (applauding holding of In re Presentment of Special Grand Jury Impaneled January, 1969) .
7. See infra text accompanying note 66.
The Yale Law Journal [Vol. 103: 1333 bill of indictment laid before them at the suit of the king.... upon which the officer of the court must afterwards frame an indictment, before the party presented as the [perpetrator] can be put to answer it. 10 Although historians chiefly celebrate the English grand jury for refusals to indict in the late seventeenth century," grand juries also won respect for making accusations against the Crown's desires. Grand juries took advantage of their wide investigative powers and gained prominence in fighting government corruption by issuing presentments against royal officials.' 2 The same pattern of grand jury independence crossed the Atlantic to the colonies. Indeed, since the colonies lacked an efficient constabulary, colonial grand juries exercised greater independence than their English counterparts. 3 American grand juries had a penchant for presenting government officials. These presentments could be for crimes or noncriminal violations of the public trust. The latter type of accusation would now, and sometimes then, be called 10. 4 WILLIAM BLACKSTONE, COMMENTARIES *298 (footnote omitted). According to Blackstone, therefore, the accused could not be put to trial unless an official drew up an indictment. The "officer of the court" may have had limited discretion as to whether to frame an indictment. See SIDNEY & BEATRICE
WEBB, ENGLISH LOCAL GOVERNMENT FROM THE REVOLUTION TO THE MUNICIPAL CORPORATIONS ACT:
THE PARISH AND THE COUNTY 308 (1906) ("The officer or locality 'presented' might be formally indicted .
. (1944) , or a justice of the peace, YALE KAMISAR Er AL., MODERN CRIMINAL PROCEDURE 635 (7th ed. 1990 ). Given the court clerk's limited knowledge of the locale and the limited resources of justices of the peace, it is likely that framing an indictment based on the grand jury's accusation was usually automatic. This was virtually the case in the American colonies, generally. RICHARD D. YOUNGER, THE PEOPLE'S PANEL: THE GRAND JURY IN THE UNITED STATES, 1634 STATES, -1941 STATES, , at 5-6 (1963 . In the colonial New York Supreme Court, the Attorney General reduced the presentment to form. In other courts, either a deputy attorney general or the clerk of the peace performed this task. GOEBEL & NAUGHTON, supra, at 352-53. Interestingly, the New York Courts of Sessions exercised considerable discretion over prosecution: "If the Crown's representative refused to draw the indictment, the court would order someone else to do so." Id. at 353. The court also occasionally quashed presentments rather than ordering them to be put in form. Id.
... " (emphasis added)). Before a regular system of public prosecution was established, the officer was likely to have been the clerk of the court, JULIUS GOEBEL JR. & T. RAYMOND NAUGHTON, LAW ENFORCEMENT IN COLONIAL NEW YORK: A STUDY IN CRIMINAL PROCEDURE (1664-1776) 352
By the late eighteenth century in England, constables had gradually taken more initiative in making accusations. 4 HOLDSWORTH, supra note 8, at 144-45 (1924) ; YOUNGER, supra, at 5.
11. In 1681, a grand jury refused to indict the Earl of Shaftsbury, a supporter of the Protestant cause, on charges of treason. Rex v. Shaftsbury, 8 Howell's State Trials 759 (1681); see Helene E. Schwartz, Demythologizing the Historic Role of the Grand Jury, 10 AM. CRIM. L. REV. 701, 710-21 (1972) ; Comment, Federal Grand Jury Secrecy, 5 GONZ. L. REV. 255, 256 (1970) .
12. In the seventeenth and eighteenth centuries, English grand juries criticized justices of the peace who accepted excessive fees, constables who were lax in enforcing the law, and other officials who failed to maintain bridges, jails, highways, and other county property. Often these accusations did not include charges of criminal wrongdoing, but many of these breaches of the public trust would be criminal today. WEBB, supra note 10, at 448-56; see also 10 HOLDSWORTH, supra note 8, at 146-51 (1938) . This function of watching over public officials was ancient even then. In the thirteenth century, the justices in eyre (on circuit) carried with them a list of questions, called the Articles of the Eyre, to ask local grand juries. " [A] large group of articles relates to the official misdoings of royal officers, sheriffs, coroners and bailiffs." POLLOCK & MAITLAND, supra note 8, at 520-21.
13. Grand juries also took on many administrative roles. In certain colonies grand juries could determine the amount of compensation for land taken for public purposes. Where local courts collected taxes, grand juries set rates and helped gather the taxes. See Wright, supra note 3, at 473. a report.' 4 Colonies that lacked a representative legislature often turned to grand juries as a substitute; grand juries regulated areas higher officials did not address. 15 As tensions between the colonies and the mother country grew, grand juries played an increasingly prominent role. They not only refused to indict,' 6 but also issued angry and well-publicized presentments and indictments against British officials and soldiers. 17 Because of its boldness and independence in both defending and accusing, the grand jury emerged from the Revolution with enhanced prestige.
B. Federal Grand Juries in the Early Republic
Although historians typically portray early federal grand juries as mere tools of the central government, 8 an examination of actual charges and presentments reveals a different picture.' 9 After the Constitution's ratification, grand jurors continued to take initiative in making presentments.
Given that the Federalists wanted to assuage Anti-Federalist fears of a powerful central government, it is not surprising that ratification documents emphasized the grand jury's shield rather than its sword. 20 Early post-14. The first regular American grand jury, that of the Massachusetts Bay Colony in 1635, took its mission seriously. After listening to the Ten Commandments and hearing Governor John Winthrop's charge to present all crimes and misdemeanors that came before them, the jurors proceeded to present more than a hundred offenders, including several colonial magistrates. Other colonial grand juries followed their example. Plymouth grand juries were especially eager to present officials. YOUNGER, supra note 10, at 6-7.
15. New York grand juries were particularly active in legislating and regulating, since New York lacked any other representative body after the Duke of York abolished the Assembly upon his accession to the throne. In 1688, an Albany grand jury required anyone selling spirits to keep lodging for men and horses. Another New York grand jury prohibited riding over cornfields. GOEBEL & NAUGHTON, supra note 10, at 336, 355-56, 361. Colonial methods of grand juror selection gave the jurors considerable legitimacy as lawmakers. In one model, exemplified by Massachusetts, jurors were elected from each town; in another, the local elected sheriff or the court selected grand jurors, usually from a pool of the wealthiest and most respected men of the area. Wright, supra note 3, at 474-75. 16. The American equivalent of the Earl of Shaftsbury's case was the Crown's unsuccessful attempt to indict John Peter Zenger for seditious libel. Zenger, a journalist, had published articles criticizing William Cosby, the English governor of New York. When the Governor sought indictments against Zenger in 1734, the grand jury twice refused to indict. Zenger was finally prosecuted by information and acquitted. Richard H. Kuh, The Grand Jury "Presentment": Foul Blow or Fair Play?, 55 CoLuM. L. REV. 1103 , 1108 -09 (1955 (1934) . The above authors disagree on the dates of the attempted indictments.
17. In 1769, for example, the Boston grand jury accused soldiers quartered in the town of "breaking and entering dwellings, waylaying citizens, and wounding a justice of the peace ....
The attorney general refused to prosecute, whereupon the Massachusetts Assembly vigorously denounced him, and the grand jury, in revenge, rejected all bills of indictment laid before it. YOUNGER, supra note 10, at 29-3 1.
18. See, e.g., id. at 47 ("Federal grand juries ... tended to become instruments of the central government rather than representatives of the people.").
19. Early federal grand jury presentments have been collected and published in 2 THE DOCUMENTARY HISTORY OF THE SUPREME COURT OF THE UNITED STATES, 1789 -1800 (Maeva Marcus ed., 1988 FEDERALIST 198, 200 (Herbert J. Storing ed., 1981) . Having ratification charges to and writings about the federal grand jury, however, reveal an equal if not greater concern for the sword. Without fail, judges and justices reminded grand jurors of their oaths to make diligent inquiries and true presentments." Indeed, judges mentioned presentments more often than indictments. In his charge to the first grand jury impaneled for the Circuit Court for the district of Delaware, Justice Wilson urged grand jurors: "[Y]ou will be sedulous that criminals be discovered and punished, and you will be equally sedulous that the innocent be guarded and protected. With regard to both, it will be your zealous effort, as it is your unquestionable right, to make diligent enquiries, and to offer true presentments. 2 2 In a lecture to students at the University of Pennsylvania, the Justice emphasized the grand jury's independence from the prosecutor:
[Grand jurors] are not appointed for the procecutor [sic] or for the court: they are appointed for the government and for the people: and of both the government and people it is surely the concernment, that ... all crimes, whether given or not given in charge, whether described or not described with professional skill, should receive the punishment, which the law denounces .... 2 3
Following such admonitions, early federal grand juries used their power of presentment both to accuse 24 and to present grievances to the government.2 apparently overlooked these sources, one author implies, first, that Anti-Federalists did not voice concern about executive prosecutorial power and, second, that they failed to do so because they did not view it as an exclusively executive function. 1069, 1076-77 (1990) . This simply is not the case. They openly feared prosecutorial power, attributed it to the executive branch, and found a check not in the legislative or judicial branches, but in the grand jury. Several state conventions for ratification of the U.S. Constitution were concerned about the absence of grand jury protections. Massachusetts, New Hampshire, and New York proposed amendments requiring grand jury indictments. 2 THE BILL OF RIGHTS: A DOCUMENTARY HISTORY 677 (Massachusetts Ratifying Convention, 1788 ), 761 (New Hampshire Ratifying Convention, 1788 ), 855 (New York Ratifying Convention, 1788 (Bernard Schwartz ed., 1971) . These three proposed amendments all mention only "indictment." Therefore, the addition of the word "presentment" in the Fifth Amendment appears to have been a deliberate effort to ensure that federal grand juries could wield this power.
21. David Katz has noted the importance of grand jury charges as guides to the Supreme Court Justices' views on various legal subjects, including constitutional law, since the Court's limited appellate review made it impossible for Justices to discuss many topics in any other official forum. Like their English and colonial predecessors, federal grand juries continued to present government officials; the most controversial presentment by a federal grand jury was an accusation against a U.S. Congressman. 26 In the early years of the Republic, one government official suggested that a federal prosecutor had a duty to indict if the grand jury made a presentment. In 1794, Attorney General William Bradford gave an opinion on whether a district court had jurisdiction over an offense against a British consul.' He and the district attorney thought that the offense did not fall within federal jurisdiction. But he advised the injured party to go directly before a federal grand jury: "[I]f the grand jury will take it upon themselves to present the offence in that court, it will be the duty of the district attorney to reduce that presentment into form, and the point in controversy will thus be put in a train for judicial determination." 2 Bradford would therefore have placed initial and presidential proclamation of neutrality).
25. 26. After a charge from Justice Iredell emphasizing the powers of the grand jury and the danger created by those who opposed the new government, a federal grand jury in Virginia presented Samuel J. Cabell, a Congressman from that commonwealth, for disseminating "unfounded calumnies" against the federal government in a letter to his constituents. Thomas Jefferson was quick to defend his Representative and declared that "Federalist judges had perverted grand juries from a legal to a political engine" by urging them "to become inquisitors on the freedom of speech." YOUNGER, supra note 10, at 50. For a defense of the grand jury's power, see "A Friend to Juries" to Samuel Jordan Cabell, VA. GAZETTE, & GEN. ADVERTISER, June 30, 1797, reprinted in 3 DOCUMENTARY HISTORY, supra note 19, at 207, 209 ("In the liberty of their opinions and the subject of their presentments, juries have no other limitation than the observance of their oath. They are sworn to present every irregular and disorderly, as well as illegal and criminal act, that comes within their knowledge.").
Partisan rivalry also erupted in the late 1790's over grand jury proceedings concerning the Alien and Sedition Acts. Indeed, the Sedition Act (1798) REV. 275, 287 (1989) . Bradford was willing to make the grand jury the sole gatekeeper of a major legal issue in the early Republic.
28. 1 Op. Att'y Gen. 22, 23 (1794) . The consul alleged that a mob assembled in front of his house in Norfolk, Virginia insulted him with "improper language" and demanded that he deliver to them certain supposed residents there. determination regarding jurisdiction with the grand jury, not with the prosecutor.
Although Bradford saw prosecutorial discretion as limited, fifteen years later Chief Justice Marshall, sitting as a circuit judge, came to the opposite conclusion. Marshall declared that " [t] he usage of this country has been, to pass over, unnoticed, presentments on which the attorney does not think it proper to institute proceedings." 2 9 He went on to discuss the advantages of this custom in a system in which jurisdiction was not clearly established: "This usage is convenient, because it avoids the waste of time, which would often be consumed in the inquiry, whether the court could take jurisdiction of the offence presented. I am not disposed to disturb it, unless strong reasons should require my interposition., 30 He therefore left initial determination of a federal court's jurisdiction in a particular criminal matter not with the grand jury, but with the prosecutor, and upheld the traditional limits of the presentment power. Marshall's opinion came to be regarded as definitive. Although the grand jury could not force a prosecution, presentments remained potent; grand juries continued to make them, and they were widely publicized.
C. Slow Decline
From the mid-nineteenth century to the promulgation of the Federal Rules of Criminal Procedure in 1946, the power and independence of the federal grand jury steadily declined. Although courts periodically affirmed the grand jury's traditional powers, in practice these sank into disuse. As the number of federal prosecutors multiplied, these officials relied less on grand juries to bring charges of their own accord. As populations grew larger and more mobile, fewer jurors had intimate knowledge of a community's affairs. As the law grew more complex and investigative techniques improved, their lack of staff put grand juries at a greater disadvantage compared to prosecutors.
The grand jury endured fierce criticism in the mid-nineteenth century. 3 ' Predictably, early attacks on the institution came from those who, like Bentham in England, mistrusted amateurs. 32 American jurisdictions began to limit the grand jury's powers. 33 Mid-nineteenth-century Supreme Court Justices adopted varying attitudes toward grand juries and their presentment power. Chief Justice Taney was among the first to be dismissive of grand juries. In an 1836 charge to a grand jury in which he announced he saw little reason to bother delivering a charge at all, 40 Taney espoused a narrow view of the presentment power: "You will ... present no one, unless ... the evidence before you is sufficient, in the absence of any other proof, to justify the conviction of the party accused." 4 In 1868 Chief Justice Chase, on the other hand, emphasized the grand jury's duty "to leave no one unpresented from fear, favor, and affection. '42 A few years later Justice Field downplayed presentments, claiming that professional prosecutors had rendered them obsolete. 43 Despite these differing beliefs, at the end of the century 4 the Supreme examination of an accused by a magistrate before presentment or indictment (No. 18, 257) . Taney felt that charges had once been "necessary for the purposes of justice" but were no longer. "[Flew, I trust, if any, infractions of the law are likely to come before you, and it would be a waste of time in the court to engage itself in discussing principles, and enlarging upon topics which are not to lead to any practical result .. (No. 18, 248) . Chase was particularly concerned that the grand jury exercise its power to examine public officials: "You may, and you should, summon before you officers of the government, and others whom you have reason to believe possess information proper for your action, and examine them fully." Id.
43. Charge to Grand Jury, 30 F. Cas. 992, 996 (C.C.D. Cal. 1872) (No. 18,255) ("This form of accusation [presentment] has fallen in disuse since the practice has prevailed-and the practice now obtains generally-for the prosecuting officer to attend the grand jury and advise them in their investigations."). Field was the brother of the codifier David Dudley Field, who had tried to abolish the grand jury in New York; both brothers were great believers in experts. See YOUNGER, supra note 10, at 140. Although Justice Field knew of Chief Justice Chase's charge (he quoted directly from it at length), he was anxious to prevent grand juries from examining public officials. After stating that California state grand juries had general powers to examine state officials, Field warned: "No such general authority to inspect the books of the officers of the United States, and to subject the officers themselves to examination in respect to the entries in those books, is possessed by the grand juries of the national courts." 30 F. Cas. at 994.
44. In the late nineteenth century, state grand juries played a valuable role in ferreting out public corruption. Grand juries made dramatic charges against corrupt city officials in New York (involving the [Vol. 103: 1333 Court offered vague praise for the grand jury's traditional powers. In 1895, Justice Brewer in Frisbie v. United States described a system relying on an energetic grand jury: "[I]n this country the common practice is for the grand jury to investigate any alleged crime, no matter how or by whom suggested to them, and after determining that the evidence is sufficient to justify putting the party suspected on trial, to direct the preparation of the formal charge or indictment." 45 The prosecutor was not to dominate grand jurors. The Court stressed the historical basis for the grand jury's presentment power in Hale v. Henkel. 46 After quoting a Maryland opinion holding that "'grand juries ... may lawfully themselves, and upon their own motion, originate charges against offenders though no preliminary proceedings have been had before a magistrate, and though neither the court nor the state's attorney has laid the matter before them,"' 47 Justice Brown declared that "[tihe rulings of the inferior Federal courts are to the same effect." 48 In 1919, the Court announced that " [t] he Fifth Amendment and the statutes relative to the organization of grand juries recognize such a jury as being possessed of the same powers that pertained to its British prototype." 4 9 The Court held that the grand jury predated the Constitution and was preserved by that document with all its common law powers. 0 Tammany Hall scandal) and elsewhere. Wright, supra note 3, at 473.
45. 157 U.S. 160, 163 (1895). 46. 201 U.S. 43, 59-64 (1906) . The waning of the presentment power is evident in Justice Brown's comment that by this time presentments were "usually made, as in this case, for an offense committed in the presence of the jury." Id. at 59. Indeed, in 1912 the Eighth Circuit mistakenly defined a presentment as "an accusation made by grand jurors upon personal knowledge or observation of the facts instead of upon the testimony of witnesses." McKinney v. United States, 199 F. 25, 28 (8th Cir. 1912) . That the court defined the term "presentment" at all, let alone defined it incorrectly, suggests that the power had fallen out of regular use. 47. Id. at 63 (quoting Blaney v. Maryland, 74 Md. 153, 156 (1891) ). 48. Id. at 63. Hale v. Henkel involved both of the situations in which presentments are still regularly used: contempt for falling to obey a grand jury subpoena and contempt for falling to answer questions before a grand jury. The Court noted that "presentments have largely fallen into disuse in this country" but nonetheless still existed. Id. at 61.
49. Blair v. United States, 250 U.S. 273, 282 (1919) . 50. Id.; see also United States v. Thompson, 251 U.S. 407, 413 (1920) ("[Ihe power and duty of the grand jury to investigate is original and complete, susceptible of being exercised upon its own motion and upon such knowledge as it may derive from any source which it may deem proper, and is not therefore dependent for its exertion upon the approval or disapproval of the court .... ).
Ex-jurors also acted to protect the grand jury's powers; they formed associations. The Grand Juror's Association of New York was founded in 1912, and in 1924 began publishing The Panel, a pro-grand jury periodical. Chicagoans founded the Grand Juror's Federation of America in 193 1, and many other localities followed. YOUNGER, supra note 10, at 228, 231. These associations combatted a slew of studies that criticized the grand jury. For examples of such studies, see AMERICAN LAW INST., CODE OF CRIMINAL PROCEDURE § § 113-114 (1928) Notwithstanding these general affirmations of grand jury powers, permanent officials continued to gain the upper hand during the early twentieth century. In 1932, two authors dismissed presentments: "[Presentments] may be regarded simply as instructions for indictments, for the framing of the latter normally follows. However, since public prosecutors are, under our practice, available to the grand jury for the drawing up of bills of indictment, the presentment form is practically obsolete. ' 5 ' These commentators ignore the possibility that the prosecutor and the grand jury might disagree. This forgetfulness of the presentment's significance foreshadows the approach taken in the Federal Rules of Criminal Procedure.
D. Modem Federal Grand Juries
For all practical purposes, the Federal Rules of Criminal Procedure have abolished the grand jury's presentment power. The grand jury secrecy provisions are so strict that a court may seal a presentment. Since the main function of a presentment, now that a comprehensive network of prosecutors exists, is to publicize wrongdoing, such judicial discretion guts the power. Confusion arises because the Rules smother the presentment power without doing so explicitly. The Rules conflict with traditional federal practice, and, because the Supreme Court has offered no guidance, lower courts have floundered in trying to discern (or make) the law.
Burying the presentment power is not unconstitutional because the accused is still protected by the indictment requirement. But loss of this power means that prosecutorial discretion goes uncriticized, and citizens are not encouraged to participate more actively in the workings of government.
The Federal Rules of Criminal Procedure
The Rules, which took effect in 1946, allegedly codified the existing common law practice respecting grand juries. But the Rules essentially subject the presentment power to the discretion of the court. Rule 6(e)(3), relating to grand jury secrecy, places great discretion in the hands of the judge and the government prosecutor. 52 According to the Rules, the grand jury cannot make [Vol. 103: 1333 any disclosure, including a presentment, without court permission. At common law, no such permission was necessary. Yet the advisory committee's notes to the rule declare that it "continues the traditional practice of secrecy on the part of members of the grand jury .... Rule 7, which governs indictment and information, makes no provision for presentments. The historical notes to the rule state: "Presentment is not included as an additional type of formal accusation, since presentments as a method of instituting prosecutions are obsolete, at least as concerns the Federal courts., 54 As noted above, presentments had not fallen entirely out of use.
55
When the Rules went into effect, legal scholars proclaimed that, with a few minor exceptions, they embodied the common law. Several authors stated that the secrecy rules were entirely customary: "The policy of secrecy is traditional, and violation of the required... oath.., is both a contempt and a crime at common law." 56 Courts were slow to apply Rule 6(e) to the presentment power. In part, this was because secrecy provisions traditionally were not applied to presentments. Also, because of congressional praise for the grand jury's potential to investigate organized crime, judges were probably somewhat reluctant to limit grand jury powers during the 1950's. But gradually, as cases arose in which grand juries made questionable presentments, federal courts responded by severely restricting the power.
(C) Disclosure otherwise prohibited by this rule of matters occurring before the grand jury may also be made -(1) when so directed by a court preliminarily to or in connection with a judicial proceeding; (ii) when permitted by a court at the request of the defendant, upon a showing that grounds may exist for a motion to dismiss the indictment because of matters occurring before the grand jury; (iii) when the disclosure is made by an attorney for the government to another federal grand jury; or (iv) when permitted by a court at the request of an attorney for the government, upon a showing that such matters may disclose a violation of state criminal law, to an appropriate official of a state or subdivision of a state for the purpose of enforcing such law. FED. R. CRIM. P. 6(e)(3) (emphasis added). 
Praise for the Grand Jury in the 1950's
During the 1950's, courts and congressional reports emphasized the grand jury's common law powers, particularly as a means of combatting organized crime. A federal district court in California declared in dicta in an organized crime case that a grand jury "may have a presentment contrary to the direct orders of a judge." 57 Supreme Court opinions also extolled traditional grand jury powers. 8 Congress was similarly impressed. The famous Kefauver Reports on organized crime laid great stress on the grand jury's crime-fighting abilities. 5 9 Then-Senator Nixon wanted to increase the power of federal grand juries to make them the primary weapon against organized crime. The same day the Kefauver Committee issued its final report, Nixon introduced a bill to define and enlarge federal grand jury powers. 6 "
Problems with Grand Jury Presentments
The early 1950's brought a concern not only about organized crime, but also about un-American activities. Investigations of the former enhanced the grand jury's reputation, but investigations of the latter damaged it. During the 57. United States v. Smyth, 104 F. Supp. 283, 293 (N.D. Cal. 1952) . The judge believed that the Federal Rules of Criminal Procedure "restate [d] in general the practice of the United States courts," and he did not accord them nearly the importance of Supreme Court opinions: "[Tihe authoritative pronouncements binding upon the federal court in adapting the historical common law grand jury to conditions in this country are found in a series of opinions of the Supreme Court of the United States." Id. at 283 n.2. The judge noted the "prevalent confusion and doubt in the lay mind and even in the minds of lawyers" as to the powers of the grand jury. He therefore decided to give "a clear and decisive statement of the powers and duties of the grand jury," which would provide "a definite guide for the future." Id. at 287 (footnote omitted). Smyth concerned the legality of communications to the grand jury in an organized crime case, and Judge Fee strongly emphasized the grand jury's effectiveness in battling organized crime and corruption among public officials. Id. at 290.
58. "The grand jury is an English institution, brought to this country by the early colonists and incorporated in the Constitution by the Founders. There is every reason to believe that our constitutional grand jury was intended to operate substantially like its English progenitor." Costello v. United States, 350 U.S. 359, 362 (1956) (holding that indictment based solely on hearsay evidence does not violate Fifth Amendment). Justice Black also extolled the grand jury's traditional powers: "And in this country as in England of old the grand jury has convened as a body of laymen, free from technical rules, acting in secret, pledged to indict no one because of prejudice and to free no one because of special favor." lId 59. (1951) ; see infra note 139 and accompanying text. The bill died an obscure death in the Judiciary Committee, see United States v. Cox, 342 F.2d 167, 186 n.4 (Wisdom, J., concurring specially), and has not been discussed by recent commentators. It is possible that Nixon's respect for grand juries was nourished by the grand jury investigation and eventual indictment of Alger Hiss. At the time of Hiss's indictment, Nixon, a first-term Representative from California on the House Committee on Un-American Activities (HUAC), was making a name for himself as a vigorous investigator. The grand jury managed to examine several important witnesses whom HUAC had tried unsuccessfully to obtain. ALLEN VEINSTEIN, PERJURY: THE HIsS- CHAMBERS CASE 280 (1978) . Nixon was delighted with the indictment. claiming that "Mr. Truman is on the hook" regarding the President's earlier disapproval of the HUAC investigation. The Committee viewed Hiss's indictment as a "vindication" of its inquiries and "publicly congratulated" the grand jury. Id. at 301. civil rights movement in the 1960's, courts grew increasingly wary of amateur citizen bodies not under the direct control of the central government. Judges began to use Rule 6(e) to restrict the presentment power. Cases in these areas suggest some of the problems with grand jury discretion. The reforms suggested in Part Ill, especially those limiting presentments to government officials and contractors and providing for declaratory judgment, would resolve these difficulties.
In 1953, a federal district court in Manhattan faced a situation in which a grand jury and prosecutor had colluded to deny the accused the ability to be heard by issuing a presentment. 6 1 The court granted a motion to expunge a grand jury presentment accusing thirteen unnamed union leaders of perjury for having filed non-Communist affidavits required by the Taft-Hartley Act. The union leaders made the unopposed claim that the grand jury foreman, the Special Assistant to the Attorney General, and the U.S. Attorney for the district had leaked the thirteen names to the press, 62 which suggests that the grand jury and the prosecutor were actually in agreement and wanted to make public a criminal charge without the trouble of prosecuting. The court claimed that the presentment "deprived [the union leaders] of the right to defend themselves and to have their day in a Court of Justice-their absolute right had the Grand Jury returned an indictment." 63 The court stated that the grand jurors had violated Rule 6(e), which, it claimed, implemented the grand jury's traditional "ancient oath" of secrecy. 64 In United States v. Cox, 65 the Fifth Circuit was confronted with a grand jury and a district court who wanted to force a questionable prosecution over the objections of the prosecutor. The multiplicity of opinions in that case (there were four) illustrates the muddled state of grand jury law. The case involved a petition by the Acting Attorney General to invalidate a district court order requiring a U.S. Attorney to draft and sign an indictment according to the grand jury's wishes. The plurality opinion held that the U.S. Attorney could not be required to sign an indictment and thereby initiate a prosecution. 6 The other opinions proposed a wide range of solutions, 67 but all except that of Id. Of course, the accused does not have an "absolute right" to a day in court after an indictment; federal prosecutors (and the courts, in cases of unnecessary delay) have the power to dismiss an indictment. FED. R. CRIM. P. 48. Still, the concern that the accused lacks an opportunity to answer a presentment is valid.
64. 111 F. Supp. at 865-66. The opinion also cited the advisory committee's notes declaring that presentments were obsolete. Id. at 863 n.13. Throughout the opinion, the court put the word "presentment" in quotation marks, an odd convention to adopt regarding a procedure legitimized by the Constitution (which the court never quoted).
65. 342 F.2d 167 (5th Cir. 1965 7 ' As Judge Skelly Wright noted in the opinion, a presentment was the "normal procedure" followed in the District of Columbia for initiating a prosecution. 72 In Gaither, the grand jury made a presentment of the two defendants for grand larceny, without any further detail. Afterward the prosecutor drew up an indictment, alleging specific facts, and the grand jury foreman reviewed and signed the document. The court rejected the contention that the translation of the presentment into an indictment was a mere clerical procedure, since "[n]one of the essential substantive elements of an indictment [were] shown" in the presentment. It held that the indictment should have been submitted to the entire grand jury for approval. 73 However, the court acknowledged that "[t]his contention might have some merit if the jurors had voted on some set of factual charges which made up the substance of an indictment, and the prosecutor had reduced it to final form by improving the punctuation or phrasing." ' 74 Despite this seeming forced to sign the indictment, id. at 172 (Jones, J., joined by Tuttle, J.); three concluded that he could be forced to draft and sign an indictment, id. at 181 (Rives, Gewin, & Bell, JJ., concurring in part and dissenting in part); one believed that he could not be forced to sign but could be forced to draft an indictment, id. at 182 (Brown, J., concurring specially); one thought that the grand jury could make a presentment in open court that the prosecutor was free to ignore, id. at 196 (Wisdom, J., concurring specially).
68. The plurality opinion explicitly stated: "Nothing in this case involves or requires a discussion of a presentment." Id. at 170 n.2 (Jones, J., plurality opinion).
69. Id. at 188 (Wisdom, J., concurring specially). 70. Id. at 189 (Wisdom, J., concurring specially). Judge Wisdom continued: "I consider it preferable to the placebo the Government suggests: an indictment (which is not an indictment) to lie fallow until some day another Attorney General might or might not come along to vitalize it." Id. The judge erred in this last statement. In fact, a prosecutor could "vitalize" a presentment and transform it into an indictment without further grand jury participation. As the Fifth Amendment states, the accused could be held to trial after either a presentment or an indictment. U.S. CONST. amend. V.
A federal district court judge in Maryland cited Judge Wisdom's opinion in Cox in deciding to allow disclosure of most of a grand jury presentment. In re Presentment of Special Grand Jury Impaneled January, 1969 , 315 F. Supp. 662, 676 (D. Md. 1970 ). The court, however, emphasized that it was not attempting "to lay down a rule which should apply in all situations." Id. at 678. The judge mentioned two factors that led to a ruling for disclosure in the particular case: the media had disclosed the names of the people who had been investigated, and rumors in the press suggested that certain people had been investigated who in fact had not been. 985, 989-90 (1979) . This requirement creates a record on which a declaratory judgment action may be based. See infra text accompanying note 133.
79. Order Amending Fed. R. Crim. P. 6, 461 U. S. 1117, 1121-22 (1983) . 80. "Records, orders, and subpoenas relating to grand jury proceedings shall be kept under seal to the extent and for such time as is necessary to prevent disclosure of matters occurring before a grand jury." FED. R. CRIM. P. 6(e)(6). The provision was a response to a report of the Comptroller General observing that various federal districts had been following diverse practices in handling court documents related to grand jury proceedings. See 2 SARA S. BEALE & WILLIAM C. BRYSON, GRAND JURY LAW AND PRACTICE § 7:03 n. 16 (1986) . The 1983 amendments also clarified grand jury discharge, stating: "A grand jury shall significant in the Rocky Flats case, in which Chief Judge Finesilver sealed documents the grand jury had drafted.
The cases and statutory changes discussed above illustrate the confusion surrounding modem grand jury law. The Rules proclaimed themselves to be merely a codification of the common law when in fact they eliminated a traditional grand jury power; lower court judges have split on the question of allowing presentments; the Supreme Court has supported retention of traditional grand jury powers in vague terms; and Congress has tinkered with grand jury powers, never directly addressing the presentment issue.
II. THE ROCKY FLATS CONTROVERSY
The Rocky Flats case exemplifies the confusion in federal grand jury law. The law frustrates grand jurors, who are forbidden to exercise their traditional function of pointing out government wrongdoing. Interestingly, press accounts of the controversy never mention the word "presentment," so thoroughly has that grand jury power been forgotten. The time has come to revive it.
A. The Facts
In August 1989, Chief Judge Sherman G. Finesilver of the U.S. District Court for the District of Colorado called a special grand jury to investigate alleged environmental crimes at a Rockwell International plant in a Denver suburb. Located on land owned by DOE, the plant manufactured plutonium triggers for nuclear weapons under contract to the Department. Toward the end of the two-and-a-half-year investigation, the grand jurors became frustrated with the decision of the lead prosecutor, U.S. Attorney Michael J. Norton, not to indict individual officials of Rockwell or DOE. The grand jury rejected the proposed indictment of the corporation only. Norton then issued a criminal information and arranged a plea agreement in which Rockwell pled guilty to five felonies and five misdemeanors and paid an $18.5 million fine." 1 The grand jury's investigation was concluded as far as the prosecutor was concerned. 2 The grand jurors were spurred to further action. With the help of a prosecutor's manual, they drafted "indictments" against five Rockwell employees and three DOE officials. They also submitted documents they called serve until discharged by the court, but no grand jury may serve more than 18 months unless the court extends the service of the grand jury for a period of six months or less upon a determination that such extension is in the public interest." FED. R. CRIM. P. The Yale Law Journal [Vol. 103: 1333 "presentments" and a report criticizing prosecutors' handling of the case. Chief Judge Finesilver sealed all these documents. Still not to be outdone, the jurors leaked information to the press. Harper's Magazine and Westword, a local Denver paper, published accounts of the grand jury proceedings. 83 On October 16, 1950, Chief Judge Finesilver wrote an open letter to Norton asking the Justice Department to investigate the jurors for violations of their secrecy oath. Alarmed at the prospect of being investigated themselves, twelve jurors wrote to then-President-elect Clinton on November 18 requesting appointment of a special prosecutor to investigate the Justice Department's handling of the case. 4 The jury foreman and another juror appeared on the steps of the U.S. Courthouse in Denver to give interviews to the press, generating national publicity. Norton responded, "'Prosecutorial discretion is the obligation of the prosecutor and not the grand jury."' 85 Citing secrecy obligations, neither the jurors nor Norton went into details.
In November 1992, the grand jurors also took the unusual, if not unique, step of hiring a lawyer. 86 In December, Chief Judge Finesilver denied a motion by media companies to release the documents the grand jury had drafted. Colo. 1992) . The judge held that presentments are obsolete in the federal system and treated the "indictments" and presentments as a report. Id. at 1462-63. He then determined that the documents did not meet the standard for submitting a report under 18 U.S.C. § 3333(a) (1988) . Id. at 1461.
In January 1993, Chief Judge Finesilver allowed a redacted version of the report to be made public. In re Grand Jury Proceedings, Special Grand Jury 89-2 (Rocky Flats Grand Jury), Civ. A. No. 92-Y-180, 1993 WL 245557 (D. Colo. Jan. 26, 1993 . He refused to release the entire report because it "accused individuals identifiable by name or position...; dealt in rumor and conjecture; engaged in social and even legal argument; dealt with political and social issues outside the province of the special grand jury's duty of investigating crime; contained charges not based upon a preponderance of the evidence; and followed a serious breach of grand jury secrecy." Id. at *1. Cf. supra notes 25, 26. Congress also leapt into the Rocky Flats fray with an investigation by the Investigations and Oversight Subcommittee of the House Committee on Science, Space, and Technology. 8 9 The resulting report recommends that Congress grant the grand jurors immunity to enable them to testify before a full committee hearing. 90 The grand jurors' lawyer tried to obtain immunity for his clients in time to allow them to testify before the Subcommittee, and the Subcommittee's suggestion shows that his efforts were not entirely fruitless. 9 ' Congress has never before granted immunity to grand jurors, 92 for the simple reason that grand jurors used to be automatically immune from prosecution for performing their traditional functions: issuing indictments, presentments, and reports. 93 Requiring grand jurors to testify before a congressional committee could become an unwarranted interference with the grand jury's work. 
B. Factors Contributing to the Grand Jury Revolt
A number of factors contributed to this particular grand jury's rebellion: the depth of the investigation and the particular constellation of personalities encouraged familiarity with the issues and reduced deference to the prosecutor; the substantive law seemed to be applied more harshly to private citizens than to the government; and the judge's charge was inspiring but his subsequent explanation of grand jury powers confusing. While this particular confluence is rare, many individual factors are bound to be repeated, and the Rocky Flats grand jury's independence will likely embolden future grand juries. ' As the investigation wore on, jurors' respect for the prosecutor dwindled. The jurors were impaneled to investigate one particular case, so their attention was focused and they were able to build expertise. The length of the investigation made jurors more comfortable with the evidence and increasingly less comfortable with the prosecutors who presented it. According to several jurors who spoke with the press, the grand jury began as a typical servant of the prosecution but developed more independence as the investigation proceeded. 96 Partly, the specific personalities involved encouraged a declaration of independence. Jurors complained of Norton's condescending attitude; one juror claimed he "'treated us like third-graders,"' another that he "'didn't give us credit for having any sense.' ' 97 Foreman Wesley McKinley, a rancher, galvanized the jurors. He announced at one point: "'If you're going to let one government chickenshit lawyer tell you what to do, you're not part of America."' 98 A similar populist feeling surrounded the substantive issues of the case in jurors' minds. The grand jury was probably affected by environmentalist and anti-nuclear rhetoric in the community, but even more potent was a belief that environmental laws were being applied unequally. Jurors felt that the government was exempting itself and its contractors while others paid heavy penalties. At one session, McKinley "waved a recent issue of Reader's Digest that described how a builder and his son were sent to prison for 21 months for disturbing a single half-acre of wetland." 96. LaFraniere, supra note 82. 97. Id. (quoting a grand juror). 98. Id. As Younger points out, an energetic foreman has frequently been the key to a grand jury's effectiveness. In the early twentieth century, George Putnam in New York City, Hovey Clark in Minneapolis, and B.P. Oliver in San Francisco "showed what a fearless foreman could accomplish in spearheading a municipal housecleaning." YOUNGER, supra note 10, at 208.
Kenneth Peck, a Denver lawyer serving on the grand jury, also bolstered the jury's resolve by tirelessly researching legal issues. LaFraniere, supra note 82.
99. LaFraniere, supra note 82. "'Little guys and little companies sure get prosecuted for environmental crimes,"' McKinley has said. "'Our judge's instructions said no one is above the law. If that's not true, let's Jurors were also emboldened by the judge's charge and frustrated by his inability to explain the law once they had acted upon that charge. Finesilver had declared: "'You must remember that you are not the prosecutor's agent .... You must not yield your powers nor forgo your independence of spirit .... You would perform a disservice if you did not indict where the evidence warranted an indictment."" ' In an interview, McKinley said, "'The judge told us to do as we saw right, and we believed that. The grand jury did its job. Now it's in the hands of the American people."" 0 ' As the clash between jurors and prosecutor developed, the jurors turned to Chief Judge Finesilver with a written list of questions about their powers. The judge's visit to the grand jury room, however, merely confused jurors more; one said Finesilver's advice amounted to little more than "'mumbo-jumbo." ' 0 2 Jurors have repeatedly expressed frustration with a judicial system that requests their services for two years yet denies them the power to make public their accusations. Seven jurors appeared on NBC's Dateline, and Shirley Kyle's comment was representative: "'It makes me mad because if what we say or did doesn't mean anything, why did they choose to have a special grand jury?" 3 Rocky Flats demonstrates how current secrecy rules thwart the people's ability to influence their own government and heighten the already towering level of exasperation with that government." go tell America, let's tell 'em what the deal is." ' Barry Siegel, Showdown at Rocky Flats, L.A. TIMEs, Aug. 15, 1993, Magazine, at 22 (quoting McKinley Won't Go Away, TIME, Jan. 25, 1993, at 58. 102. LaFraniere, supra note 82. Since the Supreme Court has given no guidance on the subject, the judge's nebulous response is not surprising. Law professors are divided on the question of grand jury powers in this situation, but strangely never mention presentments. Sara Sun Beale, a professor at Duke Law School and co-author of the most comprehensive treatise on grand jury law, see supra note 80, claims to be indifferent toward the grand jury disclosures from a policy standpoint but appears to believe that they violate Rule 6(e). Sachs, supra note 86. Richard Uviller, a professor at Columbia University School of Law, has made the dubious claim that Finesilver could have advised the grand jurors to fire Norton and appointed a special prosecutor. LaFraniere, supra note 82. In contrast, Pace University's Gershman believes the jurors can do nothing without the prosecutor. "'Mhe bottom line is the prosecutor runs the show."' Id.
103. Dateline NBC (NBC television broadcast, Jan. 13, 1993) (Reuter Transcript Report). 104. One could compare the problem to that of "demoralization costs" described by Frank Michelman in the takings context. See Frank I. Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations of "Just Compensation" Law, 80 HARV. L. REV. 1165 , 1214 (1967 . When the government disturbs an established private interest, demoralization costs result. In the Rocky Flats case, the judge's assurance in the charge of the grand jury's independence created expectations that were finally dashed after a two-year investigation. In Michelman's model, demoralization costs include both those of immediate disappointment and those of "lost future production (reflecting either impaired incentives or social unrest) caused by demoralization of uncompensated losers, their sympathizers, and other observers disturbed by the thought that they themselves may be subjected to similar treatment on some other occasion." Id. For "production," one could substitute education about government or self-government itself.
III. A PROPOSAL FOR CLEARING UP THE MUDDLE
The confusion swirling around the Rocky Flats case could be eliminated by returning to grand juries their power to present government officials and contractors.
0 5 To complement this basic reform, Congress should provide for declaratory judgment at the option of the accused, for grand jury staff, and for grand jury protection from premature discharge. The refurbished presentment power would further the Framers' goal of popular participation in and control over government.
A. Restoring the Power To Present Government Officials and Contractors
Together with restoring the presentment power, the legislature should adopt safeguards to ensure that it is not used indiscriminately. A certain amount of experimentation is necessary to determine how grand juries would exercise the revitalized power. To this end, presentments should, at least initially, be limited to those of government officials and contractors. '0 6 As the Rocky Flats case shows, the need is most pressing in that area, and grand juries have long had a special mandate to inquire into the conduct of public officials.
Government Oversight as a Traditional Grand Jury Function
As noted above, grand juries traditionally have engaged in broad surveillance over government. The watchdog function, imported from England, grew stronger still in America. Justice Wilson could not emphasize the point more forcefully:
All the operations of government, and of its ministers and officers, are within the compass of [the grand jurors'] view and research. They may suggest publick improvements, and the modes of removing publick inconveniences: they may expose to publick inspection, or to publick punishment, publick bad men, and publick bad measures.°7
105. Nixon's bill provided for presentments but did not name the power as such; the bill used the term "indictment" for an accusation approved by twelve or more jurors but not signed by a government prosecutor. (The prosecutor, however, would still have had to sign the "indictment" before a prosecution could begin.) Nixon's bill would also have allowed the grand jury to initiate an investigation themselves, rather than wait for the court or prosecutor to authorize an inquiry. S. 2086 , 82d Cong., 1st Sss. (1951 .
106. Contractors are included with officials because the government has significant incentives to turn a blind eye to the wrongdoing of those it has hired. First, the government has financial incentives. The contractor could do work more cheaply if it were not subject to legal constraints such as environmental controls; the government also might not want to spend the time and money necessary for adequate supervision. Second, the Executive might want to save face. The government generally likes to avoid admitting it has made a mistake in hiring the contractor or been lax in supervising contracted work.
107. 2 WILSON, supra note 23, at 537.
John Jay also emphasized the importance of federal grand jury inquiries into the conduct of public officials. 05 Although federal grand juries' power to investigate and to criticize the conduct of public officials is not as great as that of many state grand juries,' 1 9 it is traditional, still useful, and should be preserved in the presentment power.
Political Impartiality
Grand jurors, who are not themselves permanent officials, are more likely to be free from bias than are prosecutors in cases involving officeholders. 1 Judges, in particular, have long emphasized the impartiality of grand juries compared with other investigators when public officials come under suspicion. Experience on the bench no doubt makes judges acutely aware of the dangers of prosecutorial discretion in such circumstances. Justice Wilson early recognized the benefits of grand jury impartiality: "In the annals of the world, there cannot be found an institution so well fitted for avoiding abuses, which might otherwise arise from malice, from rigour, from negligence, or from partiality, in the prosecution of crimes." ' ' The grand jury's temporary membership helps to put it, in the words of Massachusetts Chief Justice Lemuel Shaw, "beyond the reach of fear or favor, or of being overawed by power or seduced by persuasion. ' In his dissenting opinion in Hurtado v. 109. In some states, grand jury authority to criticize governmental officials is so great that jurors can initiate the removal from office of elected officials. See Stem, supra note 4, at 115 (discussing an Alaska grand jury report calling for the Governor's impeachment). Some states help to preserve this watchdog function by requiring automatic impaneling at the petition of the electorate. See 1 VAYNE R. LAFAVE & JEROLD H. ISRAEL, CRIMINAL PROCEDURE § 8.1, at 600 n.2 (1984) . In the wake of the Pennsylvania legislature's 1938 attempt to suspend grand jury investigations of public officials once the House of Representatives had begun an inquiry, New York and Missouri inserted clauses into their constitutions providing that the grand jury power to investigate the conduct of public officials could never be suspended. N.Y. CONST. art. I, § 6; 3 JOURNALS OF THE CONSTITUTIONAL CONVENTION OF MISSOURI 13 (1944) .
110. This is not to say, however, that grand juries are uniformly independent in such cases. A federal prosecutor's recent failed attempt to indict Sen. Charles Robb of Virginia on wiretapping charges suggests that the grand jury was swayed by Justice officials who in turn were motivated by political considerations. When jurors voted on an indictment that included both Robb and an associate, Bruce Thompson, they refused to indict Robb but did indict Thompson. However, the redrafted indictment that the grand jury approved indicated that Robb's involvement was extensive. Robert F. Howe & Donald P. Baker, Grand Jury Declines To Indict Robb, WASH. POST, Jan. 13, 1993, at Al.
The grand jurors appear to have been influenced by a highly unusual visit from a top Justice Department official, Deputy Assistant Attorney General John C. Keeney, the day they considered the charges. Keeney, acting on instructions from Deputy Attorney General George Terwilliger, told the grand jurors that "the decision to indict the senator was theirs alone." Id. According to many sources, this was a signal that top Justice officials were attempting to head off the indictment but did not want to drop it formally for fear of seeming too lenient toward a politician. 113 Justice Harlan noted that the grand jury, being free from control by the electorate and from public clamor, was ideally suited to impartial and nonmalicious consideration of charges." 4 In order to maintain public confidence in the criminal law system, the grand jury should have the power to present public officials and contractors.
This approach would solve some of the problems of possible partiality on the part of the prosecutor in the Rocky Flats case. Grand jurors, unlike a U.S. Attorney, can avoid even the appearance of impropriety when a U.S. agency or contractor is under investigation. The people should not rely solely on the Executive to police itself in such cases. Nor is the legislature entirely successful at performing this function; investigative subcommittees have obvious political biases," 5 magnified by the often public nature of their hearings, while the independent counsel law has provoked criticism on both political and constitutional grounds.
1 6 Grand juries have significant advantages over other methods of oversight.
Executive Initiation of Prosecution
Grand jury presentments would not interfere with the long-established principle that prosecution in federal courts is uniquely dominated by the also had the advantage of allowing more people to be educated in the ways of government by governing themselves. See Akhil R. Amar, 
School for Civic Duty
Several authors have recently noted an earlier emphasis on jury service as a means of educating the people in the ways of democratic government. 119 Tocqueville believed that the jury "should be regarded as a free school which is always open and in which each juror learns his rights, comes into daily contact with the best-educated and most-enlightened members of the upper classes, and is given practical lessons in the law."' 20 Francis Lieber, a student of Story's and an influential commentator on the Constitution,' noted that along with this increased knowledge of the law came increased respect for and attachment to the government. Jury service "binds the citizen with increased public spirit to the government of his commonwealth, and gives him a constant and renewed share in one of the highest public affairs, the application of the abstract law to the reality of life-the administration of justice."' 22 Indeed, the Rocky Flats jurors did learn a great deal about the Although Dangel attempts to show that the Framers did not view prosecutorial power as a core executive function, the most that can be said is that they pronounced no strong opinion one way or the other. Dangel, supra note 20. Prosecution was one of those areas-like many others connected to the federal courts-left to subsequent determination, and judicial decisions have determined that certain aspects of criminal law enforcement have "long been regarded as the special province of the Executive Branch." Heckler v. Chaney, 470 U.S. 821, 832 (1985) .
As the authors of one treatise point out, many states give the grand jury more power over prosecution. Most jurisdictions permit the grand jury to initiate prosecution by indictment even though the prosecutor opposes prosecution. Some require only that the foreman, acting on behalf of the grand jury, sign the indictment. Others have provisions similar to Rule 7 requiring the prosecutor's signature, but they view that requirement as mandating essentially a "clerical act" by the prosecutor.
KAMISAR ET AL., supra note 10, at 845.
Most states also have statutes allowing the appointment of a special prosecutor when a grand jury investigation relates to the operation of the prosecutor's office. In addition, several states have provisions allowing such an appointment after a showing that the prosecutor has not given the grand jury adequate legal or investigatory assistance. . He also noted, more ominously for our time, that jury service "is with the representative system one of the greatest institutions which develop the love of the law, and without this love there can be no sovereignty of the law in the true sense." Id. at 237. legal system and their duties as citizens in the course of their long service.' 2 3 Whether they feel more attached to the government is another matter.
These jurors are disturbed by what they perceive as hypocrisy in a judicial system that claims to value their knowledge and. opinions while denying them the opportunity to make their determinations known when a serious conflict arises. Jurors learn not respect for, but frustration with, the system if they feel their efforts, particularly after a long investigation, are considered unworthy of official recognition. They tend to become cynical about the process of government and either refuse to participate seriously or, like the Rocky Flats grand jury, relieve their feelings through leaks to the press. 124 Legitimating presentments would indicate to jurors that the government takes their opinions seriously and values their new-found knowledge. The grand jury could then once again function as Justice Wilson described the institution: "a great channel of communication, between those who make and administer the laws, and those for whom the laws are made and administered."' ' 1 2
B. Providing for Declaratory Judgment
The greatest problem with presentments is the lack of opportunity for the accused to answer in a judicial forum. This deficiency has disturbed judges and contributed to judicial disapproval of presentments. One of the harsher descriptions follows:
A presentment is a foul blow. It wins the importance of a judicial document; yet lacks its principal attributes-the right to answer and to appeal. It accuses, but furnishes no forum for a denial. No one knows upon what evidence the findings are based. An indictment may be challenged, even defeated. The presentment is immune. It is like the "hit and run" motorist. Before application can be made to suppress it, it is the subject of public gossip. The damage is done. The injury it may unjustly inflict may never be healed.
prosecutor essentially colluded to prevent union leaders from answering charges made in a presentment.
2 8 In United States v. Cox, the combination shifted: the judge and the jury favored accusation, while the prosecutor protested. In his concurrenpe, Judge Wisdom warned of the dangers of allowing charges to hang over the heads of the accused for an indefinite period. 9 The protection of the accused before trial is frequently a reason given for grand jury secrecy laws. 3 '
To prevent such injustices and yet allow the grand jury the power of presentment, Congress should turn to a proposed reform from the field of libel law and provide for declaratory judgment.' 3 ' The accused could initiate an action for declaratory judgment to determine whether the grand jury's presentment met a certain standard of proof. Two alternative models for this make a presentment, to ensure that it is drafted correctly (although in such cases the jurors would likely make the request anyway). 140 
D. Limiting Judicial Discretion To Discharge Grand Juries
Another difficulty faced by a grand jury attempting to issue a presentment is the great judicial discretion concerning discharge. Rule 6 appears to grant judges absolute discretion over discharge, 4 ' but that discretion is modified by a handful of decisions holding that a district court should not discharge a grand jury without cause in order to prevent an indictment. 42 Although Chief Judge Finesilver did not immediately discharge the grand jury and allowed it to continue to meet after the prosecutor had settled the case, other judges might not be so respectful of the grand jury. The federal grand jury needs greater protection from premature discharge if it is to fulfill its function of ferreting out government wrongdoing. Rule 6(g) should be amended to prohibit a court from discharging a grand jury if twelve jurors give notice that they wish to continue an investigation, subject to the statutory limitation of eighteen months.' 43
CONCLUSION
The grand jury still has the potential to become, as the Framers envisioned, a "great channel of communication" between rulers and ruled; indeed, it helps to break down the distinction between the two. But to realize this vision, Congress and the courts must go beyond ill-considered and piecemeal reform. Congress, in particular, should not become so distracted by the substantive issue of environmental crimes and by its own investigations that it forgets who brought Rocky Flats to its attention in the first place. A statute is needed that precisely defines the grand jury presentment power as against indictments and reports. Secure in their powers and in the knowledge that their opinions would be respected, grand jurors could once again directly voice the will of the people.
140. This counsel could also serve as the lawyer opposing the accused in a declaratory judgment action if one were brought. If for some reason the grand jury's counsel could not participate, the court could simply appoint counsel.
141 143. The latter limitation is necessary in order to prevent indefinitely self-perpetuating grand juries. The Nixon bill attempted to resolve problems concerning discharge with the following provision: "Whenever a grand jury shall give notice to the court that it wishes to undertake an inquiry, such grand jury shall not be discharged by the court prior to such time as the court shall receive notice that such inquiry has been completed." S. 2086 , 82d Cong., 1st Sess (1951 . The notice was to be signed by twelve or more jurors. Id The solution outlined in the text would probably be simpler to apply because it would require no prior notice that the grand jury wished to undertake an inquiry.
